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fins buet is tcspecttlilK submitted to address certain issues and contentions 
taised hi the Hammer's Ansvxei t<> the Appellants' Appeal Bnef of October 21, 20U(S 
Appellants respectfulh submit that the Hammer's '\nsww and hual Oftke Action 
eolkeU\«J\ fad to to piesenl a prima focu case of anticipation bused on Sweet [I S 
Pat \o b S3o 800] f u) or establish thai claim 12 contains new mattci which is not 
piopetK supported hs the specification under ^ I S C §112 

1 he i-xammet s \nswer does not contain an\ sound legal oi faeiuai leasomng 
thai faiih demonstrates how claim 42 contains new mattci Appellants Appeal Buef 
death deimwsttates h<u\ the subject matte! oi dann 42 does not contain 'new matter 
and how the subject mattet ks supported in the specification m compliance with the 
wntten dcscnptioo iequuunent oi ,?5 I SO 112 indeed. Appellants cut specific pails 
of the specification that support each limitation of claim 42. {See, e.g., page 8 of the 
Appeal Brief). 

Instead of directly addressing Appellants issues and arguments raised in the 
Appeal Brief or otherwise attempting to factually refute the supporting citations, the 
Examiner provides a lengthy, verbose response fin pages 12- 1 o of the Answer) which is 
rather confusing and seemingly off point The Examiner's Answer does not specifically 
focus on the claim language of claim 42 when attempting to explain how the subject 
matter of claim 42 is not supported by the specification 

For example, in the Appeal Brief, Appellants cite various disclosure in the 
specification {e g.. FIGs 2-8, page !.?. line b-page 22. line 4, FIG. 13, page 26, lines 7- 
22, FIG. 15, element 1 501, and page 29, lines 7-13) that provides clear support for the 



claim limitations ofpredh nn% >he subsequent tesoime utilization based upon ihe fn si 
monitored values //;,• \i' t »w/ wont toted values ond the thnd niomioi ed \alnes, as seated 
jn claim 42 Howexer the I xamtnet s Answer does not iulh addiess and \tmpi\ 
ignores, man\ of these cited pioxissons of the specification '1 he i xammei s Answer 
attempts to explain, with a. scenungh confusing and irrelevant anahsis, how the subject 
ntdttu in HQ H p 2 l \ lines »-21 of the specification docs not suppoit lite subject 
matter of claim 42. 

Foi example on pa<ae 14 of the 1 xammefs Answei the f Aammer states that 
HO i ^ ot the specification as described on paue 2 ( \ line» 3-2 1 cne» simultaneous 
tesnufce list- which is meonsnuent a limitation requmny satiation over a penod of 
time While claim 42 teutes thdt the number of de\ ices can \ an , the 1 \ annuel pto\ ides 
no leasonable explanation as to wh\ simultaneous lesource use would be mcongruent to a 
\aiying number of devices, oi otherwise reasonable explain the iele\ance of tins finding 
to justifs the conclusion of new mattei (heiaH, Appellants submit that the 
euoucousness of the new mattei and 132 iqeefions is undetscoted b\ the 1 \ammefs 
failuie in both the f mal Office Action and the Answer to piovtde a cleai and leasuuable 
explanation to support a finding of new matter oi non compliance with 1 12 wnrten 
description 
Anticipation 

On page I 0 of the Examiner's answer, the Examiner essentially states that the 
trending predictions discussed in Sweet (in col. 4, line 46) are equivalent to predicted 
subsequent resource utilization based on monitored values of the contemporaneous 
resource utilization and a number of active de\ ices, as essentially claimed in claim ! 



\p|X'Uanti> iCipecrfuIK disagi ee f heie is no teaching m Sweet that indicates thai 
it ending data it> based on the conkmpiiiane<ius usouiee utih/atjon and the numbei <if 

active devices. 

On pat>e W of the 1 \anmiei ^nwei, the rvmunei essentialh states that 
teaching of a ihtcshoid tn Svveet (in col 2, hnt'S means ldentifx ing icsource 

salutation as essumaUx Uanned m clami 21 Appellants tespeuitiU\ disagiee with the 
Lvaminei\ oserh htoad tnteipietatum uf a thiusltold l \ceodmg d threshold need not 
mean that a lesomce has become saunated 1 oi example assume ihe lesomce is a 
network and the threshold is a rate tit' data tiansmi&ston txteedmg the thieshoid of data 
ttansmtssion eouid mciek tndtcate a highet data load (e g 200 bus per second* than 
notmal teg 1 0<> hft.s pei second > and not fesouiec hatur.it ton 

On pane 20 of the iXanunu s answei. the i vmunei essential U states planning an 
upgiade based <>n an exceeded thie»hold in Sw eet {m col * Itnes 24-40} include* 
piedutmg the effects of adding the new dexiee as essential i\ claimed m d,um ^ \ 
\ppeliants lespeetftilK disagtee i seeuhrig a thieshoid nun indicate a pat tiuiLti 
tesouice should be upgraded hut u cannot indicate what the effects of that particulai 
upgrade will be. 

On page 2i of the 1 ^amnier s \nsv\ct the Fvumnet cssemialK states that 
ptedieting the elleets of adding a new de\ ice is pait oi the eapaem upgiade discussed in 
Sweet (in col 4. hue 40 col 2 line 3u } ssnce the new desice will pu> fde uieatei 
capacity \ppeilants icspectfulK disagiec fheie ii> no teaching m Sweet that a capacity 
npgiade predieis the ef k>.ts of peifomung that capaeiH upgtade hi fact adding a new 
device could actually lower capacity if that new device confl icts with existing devices. 
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Conclusion 



Accordingly, it is respectfully requested thai the Board reject the Examiner's 
assertions of "new matter" and reverse the claims rejections under 35 U.S.C. § 102(e) and 
112. 

R espee i f ui 1 y «;ubn » I ted, 
/I -"rank \" DeRosa/ 
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